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INTRODUCTION
The Ethnic Disability Centre (EDAC) would like to thank the National Human Rights Consultation Secretariat of the Attorney General’s Department for the opportunity to make a submission on Human Rights in Australia by addressing the “Consultation Questions”. 
Ethnic Disability Advocacy Centre. 

EDAC is a community-based non-profit organization which vigorously seeks to promote, protect and safeguard the rights and interests of culturally and linguistically diverse (CaLD) people with disabilities, their families, careers and communities in order for them to achieve their full potential as Australian citizens.

National Ethnic Disability Alliance (NEDA). 

As an active member of the National Ethnic Disability Alliance (NEDA) EDAC also nationally represents CaLD people of this State who have disabilities and their families/carers and cultural communities. EDAC is the peak body in Western Australia providing disability advocacy for people from culturally and linguistically diverse backgrounds (CaLD). As well as providing Individual Advocacy, EDAC also receives core Federal funding from FaHCSIA to provide Systemic Advocacy. State core funding is for Individual Advocacy only, from the Disabilities Services Commission.
United Nations Declaration, Conventions and Covenants
· Universal Declaration of Human Rights (UN UDHR)

· Convention on the Rights of Persons with Disabilities (UN CRPD)

· International Covenant on Economic, Social and Cultural Rights (UN ICESCR)

· International Covenant on Civil and Political Rights (UN ICCPR).

EDAC recommends that the Human Rights Act refers to and is consistent with these UN Conventions to which Australia is signatory, and has the authority to ensure that all other Acts do likewise.

WHICH HUMAN RIGHTS (INCLUDING CORRESPONDING RESPONSIBILITIES) SHOULD BE PROTECTED AND PROMOTED? 
Universal human rights.

To protect human rights is to ensure that people receive some degree of decent, humane treatment. 
Human rights goals should encompass the three agreed global priorities of peace, development and democracy. 

Every individual should be able to access an adequate standard of living comprising clean and healthy food in their dietary, proper and decent clothing and housing without a need to go through lengthy and complex procedural requirements and criteria on eligibility. 

Every individual should have adequate access to education from the basic to the higher level to economically and socially improve their standing in the society and contribute equally to the development of Australia.         

Finally, it is essential that the achievement of human rights be sustainable – requiring futures planning commitment and allocation of  permanent ongoing resourcing for both development and protection of all human rights.

Right to culture.
We recommend:
· That the Act is to make explicit, and is apply to, all natural human rights as generally understood and detailed in the consultation guide. 

· That Economic, Social and Cultural rights (as per UN ICESCR) be explicitly included from the outset – i.e. that human rights in the Act are to explicitly include the right to culture. (We do not agree that these rights be omitted, or their inclusion deferred to a later time, as was proposed for the Human Rights Act (WA)). That Civil and Political Rights (as per UN  ICCPR) are also explicitly included in the Act.
· That the multicultural character of Australian society needs to be positively strengthened and explicitly guaranteed at a national level in the Act. (For example, reference to the WA Charter of Multiculturalism – and/or national equivalent - that in our multicultural society our cultural diversity is valued and our cultural rights are to be protected).
· That culture is determined to apply to each and all aspects of each other’s right.

Contemporary concepts and terminology.

Race. 

This a term now recognized as ‘an artificial construct’ that is anachronistic, pejorative and now discredited (Understanding the Policy Framework for Substantive Equality: Key Terms – Equal Opportunity Commission, Government of Western Australia). 

EDAC recommends that the term ‘culture’ be used, to include language, ethnicity and beliefs.

Religion.

Contemporary research also shows (e.g. Wolfe) that the majority of people worldwide claim the natural human right to spirituality - spiritual beliefs and practices – and resist, except artificially and nominally, to have those beliefs and practices regarded as ‘religion’ in the sense of belonging to an institutional form of spiritual belief and practice.  

EDAC recommends that the Human Rights Act include ‘spirituality’ and ‘religion’ as natural human rights. 

Rights of CaLD people with disabilities to ‘substantive equality’.
The Substantive Equality Policy developed by the Australian Public Service recognises that “historically equal opportunity provided a universal system of service that treated all people the same, but did not necessarily result in equal outcomes’’ (Understanding the Policy Framework for Substantive Equality: Key Terms – Equal Opportunity Commission, Government of Western Australia). Barriers and challenges still remain to achieving progress toward outcome equity in  quality of life. Whereas the EOC WA focuses on substantive equality as a conceptual instrument of contemporary multicultural policy, the Disability Services Commission WA has adopted it in principle for people with disability generally, not only (but especially) for those who are from CaLD background. 

CaLD people with disability often face many barriers to full participation in society and are likely to face an increased risk of social exclusion. This may include being unable to access education, health service, earn a living or participate in decision making.

Basic rights of people with disability for access to the physical, social, economic and cultural environment, to health and education and to information and communication should be protected and promoted for them to fully enjoy these human rights and fundamental freedoms. 

Need to protect and promote the rights of persons with disabilities to education without discrimination or exclusion from the general education system on the basis of equal opportunity to enhance the development of their personality, talents and creativity.  

It is crucial to recognize that disability is an evolving concept and the environmental barriers that hinder their full and effective participation in society on an equal basis with others. 

To provide persons with disabilities with same range, quality and standards of affordable health care and programmes as provided for others, including in the area of sexual and reproductive health.  

Commonly CaLD people with disabilities are subjected to aggravated forms of discrimination on the basis of race, colour, sex, language, religion, political, ethnic, indigenous, birth, age or other status. Reasonable measures to be taken to protect and promote their human rights and avoid being discriminated and exploited on these bases.    

CaLD women and girls with disabilities are often at greater risk, both within and outside the home of violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation. Their human rights against such treatment need to be protected and promoted.  

The rights of CaLD children with disability to have full enjoyment of all human rights and fundamental freedoms on an equal basis with other children of the mainstream should be protected and promoted.  

To protect and promote the importance for persons with disabilities of their individual autonomy and independence, including the freedom to make their own choices in life are essential.  

To uphold the principles that, people with disability and their families are entitled to be protected by the society and the state for the families to contribute towards the full and equal enjoyment of the rights of persons with disabilities. 
It is essential to value the potential contributions made by persons with disability to the overall well-being and their communities, and to protect and promote of the full enjoyment by persons with disabilities of their human rights and fundamental freedoms. 

The person with disabilities should have the opportunity to be actively involved in decision-making processes about policies and programmes, including those directly affecting them.  

Reasonable measures to uphold and educate people at large that discrimination against any individual on the basis of disability is a violation of the inherent dignity and worth of the human person. 

The immigration rules and regulations which govern the immigration process of CaLD people with disability should make decisions by incorporating other legislations such as Disability Discrimination Act, Equal Opportunity Act to protect and promote their human rights towards migration opportunities.   

Some recent progress has been made towards the review of discriminatory elements within the Migration Act 1958 towards migrants and refugees with disability. The Minister for Immigration and Citizenship, Senator Chris Evans, and the Parliamentary Secretary for Disabilities and Children’s Service the Hon Bill Shorten, have announced the terms of reference for an inquiry relating to health requirement of the Migration Act.    

It is crucial to protect and promote the rights and dignity of persons with disabilities to make a significant contribution to redressing the profound social disadvantage of persons with disabilities and promote their participation in the civil, political, economic, social and cultural spheres with equal opportunities, in Australia as in both developing and developed countries.     
· That all human rights should explicitly apply to people with disabilities – (as per the UN CRPD).
· That substantive equality policies and practices be explicitly mandated (as per Australian Public Service policy) and include disability – as per adoption of the policy by the Disability Services Commission WA).

Responsibilities.  
Individual and ancillary collective rights/responsibilities.

It is essential that the legislation explicitly protect not just individual rights but also ancillary collective rights and responsibilities. For example, in practice, families, communities and cultures, and friends and others in relation to any individual - have rights - largely in terms of culturally proscribed responsibilities for care. (We do not agree with the WA Government’s preferred approach that the Human Rights Act WA apply only to individual rights).

Although individual human rights are, and probably need to continue to be decisive in the legal and limiting case, people do enter into interpersonal, family, social and cultural responsibility arrangements that are supplementary to their individual rights, and these also need protection. This is particularly the case with the multicultural CaLD population in Australia and arises especially where care responsibilities are culturally proscribed and require recognition and respectful negotiation in the contemporary Australian context. For-profit and other services under economic stringency, time-limited case restriction and assimilatory mainstream cultural exclusiveness can use ’individual rights’ to exclude participation of family and others in care arrangements. 

There are examples where the individualism of the United Nations Declaration of Human Rights, unqualified by explicit protection of the associated rights of families and cultures for example, has resulted in an erosion of support to family, community and cultural care.  The outcome of rights, other than individual rights, not being explicitly mentioned, is that only individual rights are considered, and the rights to supported responsibilities of partners, families, carers, and cultural communities are not taken into account since there is no explicit requirement for them to be considered. However, each are important elements contributing significantly to acceptable, effective and sustainable care provisions. Where service providers are looking to minimise what they need to do – as with continually under-funded not-for-profit non-government community organisations, and as with profit-maximising private care businesses – the natural human rights and responsibilities of partners, families, carers, and cultural communities can be excluded in the provision of care to individuals. 

Apart from creating an impossible public burden and cost of services, these common and reductive individualised practices are disrespectful and corrosive of family and cultural care practices and wasteful in not engaging, including and utilising these non-individual levels of service which have their own inbuilt natural responsibility relations of care. People of most cultures, in differing ways, feel that they have the right to inclusion in participating in the care of their individual members, and for their responsibilities in this regard to be assisted, not disrespected, neglected and excluded. 

Contemporary care practices of inclusion and participation struggle against entrenched ‘professionalised individualisation of care’, with resulting continued consumer resistance to service access, low satisfaction, and ongoing ineffective and unsustainable levels of outcomes – especially for ethnic clients.

Supported care responsibilities.
In care services, for example, human rights for supported care responsibilities would provide encouragement for care planning that prioritises working with and supporting individual, family, community and cultural systems of care – and assist recovery from the direct individual care provision that has marginalised and excluded working responsibility practices that are an essential part of the living fabric of all cultures that make up multicultural Australia. 
The explicit protection of ancillary collective human rights, as supported responsibilities, has the potential to provide legislative and educative support to the valuable corrective process of participation and inclusion and substantive equality.

Individual human rights still remain the legal authority of last resort in Western cultures (WA), and in care practices, for example, the individual has the last say in all matters affecting him/her unless legally delegated (voluntary provision of Power of Attorney, voluntary admissions to mental hospitals, etc) or unless over-ridden by other legislation (such as imprisonment or detention, Guardianship, or involuntary admissions to mental hospitals, etc). However, in normal community life, which most of the time and in most matters is other than a ‘last resort’ situation, this minimalist ‘bottom line’ scenario of rights only applying to a radical individualism is grossly inadequate and ignores and does not protect the non-individual rights and responsibilities intrinsic to healthy communities and their diverse cultural composition. These rights and responsibilities must also be explicit in the Act, while at the same time recognising the rights of the individual as paramount.

EDAC recommends that responsibilities are explicitly mentioned in the Act as the corollary to rights, and mandates supported responsibilities.

EDAC also recommends that while individual rights remain the legal basis of Australian society, that individuals and others have the cultural right to also negotiate collective rights and responsibilities. 
Continual proactive development of a ‘human rights and responsibilities’ culture.

The right to exercise natural human responsibilities generally, needs protection. Most importantly, the Act should be more than a bottom line reactive instrument for the defence of human rights where they are in breach. It should, like the promotion, prevention and early intervention principles of Primary Health Care, actively promote education and support for human responsibilities as the most effective and preferred route to securing human rights – the rest of the Act then acting as a necessary default safety-net for their guarantee.
It is important, to avoid the downside of the Act serving to encourage any further the contemporary ‘X Generation’ culture of ‘all rights and no responsibilities’, that responsibilities are also explicitly mentioned in the Act as the corollary to rights – i.e. ‘no responsibility, no rights’. 

There are provisions for people to voluntarily to relinquish various rights, or for society to withdraw rights from people who demonstrate their incapacity or intent to exercise the natural human responsibilities expected in contemporary societies – such as institutionalisation, detention and  incarceration and mandatory treatments or attendance of rehabilitation programs. These provisions should be supported in principle in the Act, but as necessary default options secondary to active enabling support by the Act of positive responsibilities, both individual and collective. 

Accordingly, EDAC recommends that the Act prioritises proactive development of human rights and avoids being only a reactive instrument employed in default, and has authority to resource human rights development in Australia. 

CASE EXAMPLES FROM EDAC FILES

Rights to full participation and access to physical social, economic and cultural environment, health, education, information and communication in order to fully enjoy human rights and fundamental freedom.

The rights of CaLD people with disabilities is generally not considered in laws and policies such as in employment services, housing, health and social security. It is assumed that when mainstream agendas and concerns are covered it will flow on to also marginalized groups including CaLD and Aboriginal communities. This is rarely the case and where it is it is rarely effective.

The ratification of the United Nations Convention on the Rights of Persons With Disability in July 2008 needs to ensure that these principles, values and protocols are translated to all Australian legislation and that the rights of individuals with disability from CaLD backgrounds are explicit stated.
Case study 1 - Social inclusion in mainstream school for people with disabilities. 

An El Salvadorean family has an 8 year old son with autism with limited English understanding. Although he attends a mainstream school he sits at the back of the classroom but receives minimal support from the teacher and has little interaction with his classmates. It is only through strong advocacy support that this case is brought to the attention of the principal and the Education Dept. A teacher assistant is finally provided to the school. 

Case study 2 - Access to Disability Support Pension. 

A Somalian single parent migrated from NZ to Australia 8 years ago with 8 children. The three sons have fairly severe disability due a genetic condition. Although the mother is in receipt of a family allowance for children under 16 years, the disabled sons are not eligible for DSP due to their residency period. The family receives limited access to services because of the absence of a Pensioner Health Care Card. The mother is unable to work because of the care required at home. They have been provided public housing but are unable to meet payments and make ends meet because of their limited income. The reciprocal agreement between NZ and Australia in respect of financial support and responsibility is blurred.

In general, independent migrants with disability have to wait for 10 years before being eligible for DSP.

Applicants for permanent residency to Australia are often told to leave their disabled family members (children) in their home country before they migrate. 

EDAC has had situations where children with disabilities are left behind with relatives and friends, the natural human rights of the family, child and parents, being deprived. Later applications under family reunion migration are also rejected. 

Case study 3 - Asylum seekers and refugees in detention centres.

A mother and her two daughters were in a detention centre for 4 years in Australia after escaping from Iran. Her husband was killed in their country of origin. One of her daughters became very sick whilst in detention and she had to plead for her daughter to receive urgent medical attention. This experience has severely affected the mental health of the family and violated a range of their fundamental human rights.

Case study 4 - Holders of Visa 457 acquiring a disability and/or have family members with disability.
EDAC has had to advocate for people on 457 visa who acquired a disability in Australia. In normal circumstances they could apply for permanent residency after four years but those who acquired disability in Australia are likely to be rejected when they apply for permanent residency under current migration policy.

Case study 5 - Ensuring visa regulations and conditions permit access to appropriate health care, education, housing and work opportunities.
EDAC also had experience of family members (children with disability) of 457 visa holders, not receiving the full range of disability support and access because of their limited entitlements. We strongly believe that once the family is accepted into the country under a four year visa provision they should be entitled to appropriate disability services. 

Case study 6 - Access to a range of services for people with disabilities.
An African family spent a number of years in a refugee camp in Kenya. The boys were aged six and four years and both had disabilities. They moved from the Eastern states to Perth. Also the mother had a mental health condition due to torture and trauma and limited capacity to cope. She was seeking support and early intervention for her disabled sons. Despite prior medical/disability assessments and records presented to the authority, they were placed on a long waiting list for another assessment to ascertain eligibility for service. There was little flexibility and consideration for this family’s circumstances. Our advocate made contact with a Pediatrician at a Child Development Centre who, on these grounds was able to fast track the required tests.

There was a similar case where a person with disability had to prove that she had an intellectual disability prior to the age of 18, in order to receive a service. She was asked to produce her school and medical records or evidence from her country of origin which she left over 10 years ago. She is now 28 years of age. This was required even though assessment had indicated an IQ below 70 and she had difficulty with learning, personal care and also behaviour problems. Intellectual disability is defined as manifesting during development age (from conception to 18yrs). Her country of origin did not have any supported system for people with disability and therefore medical and school records were not available. Immigration record could not support her disability as most families would not reveal disability on entry for various reasons.
Case study 7 - Rights violated because of complex disability and poor English skills.
A refugee from Vietnam aged 35 yrs. had severe speech impediment accompanied by a hearing impairment.  He was working in a sheltered workshop and was in receipt of the DSP.  He saved sufficient deposit on a Keystart Shared Equity Loan to buy a house but his comprehension and capacity to sign a contract was in question. He was referred to the Guardianship Board and subsequently came to us for assistance. His employer indicated he had intellectual impairment and thus the DSP. We could not find any formal assessment on records. On our investigation we found he had completed the equivalent of year 12 in Vietnam and had undertaken computer and other skills-based studies in Australia. It was difficult to assess his intellectual disability as English was his second language coupled with speech and hearing impairments. We recommended a neuropsychological assessment to test his capacity to enter into a contractual arrangement. The assessor's report was positive and it was considered that the client was capable of managing his own affairs particularly in relation to financial matters. He was successful in entering into a contract with Homewest and finally purchased his own home. He still lives by himself.

It is most likely that he had been misunderstood due to his language and speech impediments resulting in an under-estimation of his abilities and comprehension. It is also questionable if he has an intellectual disability.

Case Study 8 – Disability, language and access to education.
A father came into Australia from Afghanistan 8 years ago as a refugee on humanitarian grounds with his family consisting of 5 children and his wife. One was a 21 year old boy with intellectual disability.

Due to his disability and poverty, he never had an opportunity to attend school in Afghanistan and hardly could speak English. He was granted a visa that entitled him to study English (AMES). However upon approaching a State Education Office in regards to this, he was notified that he was not eligible to attend school due to being above the school age of age of 17 years. His attempt to also gain access into a school for disabled children was again denied again for the same reason.         

He was again denied a place in the TAFE system because in interview he didn’t communicate well nor look at a person when talking. When requested was made for a home tutor as an alternative, he was told that home tutors are not trained to teach this type of student. 

Approaching TAFE for acceptance into its disability program, he was once again refused because of his inability to communicate satisfactorily in English.

Finally, with considerable effort on the part of the EDAC Individual Advocate, he was accepted into Central TAFE and is currently attending English classes twice a week.      
ARE THESE HUMAN RIGHTS CURRENTLY SUFFICIENTLY PROTECTED AND PROMOTED?  
While Australia is generally recognised internationally as a leader in some respects among all countries in terms of its protection of human rights, there are nevertheless currently serious shortcomings in the protection of human rights in Australia. 
Need for clear and consistent human rights legislation visible to all.

Australia derives a large proportion of its obligation to protect and promote human rights from international declarations, conventions, and covenants, and has proven diligent commitment towards implementing them. However these commitments do not become real until relevant laws are passed and government policies, programs and services have been established incorporating these human rights. 

EDAC strongly believes that it is essential for Australia to formulate a national law protecting human rights, and that a Human Rights Act could provide comprehensive protection for human rights in Australia. Australia lacks a consistent national human rights framework, as it does not have full legal protection of human rights in a Charter or Bill of Rights. Protection rendered by the Australian constitution also is very minimal in regards to remedying a breach of fundamental human rights, offering very little in the way of remedies or recourse when there has been a breach of constitutional rights. Australia does have a legal system which protects and promotes many fundamental rights through the constitution, legislation and the common law, but these protections are only on ad hoc basis, are not encapsulated within a single ambit and this makes harder to refer. Common law as decisions made by judges that provide precedents for future cases, unfortunately only concentrates on the administrative and procedural methods of protection rather than describing any specific human rights protection. This means references to human rights are indirect and scattered. References to human rights are rarely clear in legislation.    Also there are gaps in federal and state anti-discrimination legislation.    

The dominant reason that leads to human rights problems in Australia is because the Australian legal system does not adequately protect these human rights nor promote them in clear, consistent and relevant ways. The laws protecting human rights we have at the moment are complicated and difficult to find. For most people it is difficult to know which rights are protected and which rights are not. The laws which protect our human rights are scattered all over the place and limited. Many people in Australia do not know or understand what human rights are and the importance of its role in their daily life. Some take advantage of this situation to deliberately not accord respect to the human rights of others. 

Explicit provision for disabilities and for the protection of cultural rights.
In this submission we shall focus on improvements in all human rights as being necessary for people with disabilities. Especially we are concerned also that right to culture needs to be much more explicitly and securely mandated for those Australians who are from culturally and linguistically diverse (CaLD) backgrounds. Within that we are also cognizant of the need for women and children to be better protected. 

Finally, the human rights shortcomings in the lives of CaLD people with disabilities are multiple and complexly inter-related (as the attached case studies will demonstrate). Accordingly, we support recognition of human rights legislation as providing a governing legislative, guidance and accountability framework for legislation, policies and practices in all areas – since these instruments at all levels are in need of considerable improvement to address these wide-ranging shortcomings.  

As repeatedly demonstrated in EDAC’s research (www.edac.org.au) in many areas there is demonstrated need for substantial improvement in the opportunities of CaLD people with disabilities to enjoy their right to full valued and participatory citizenship, and equitable access to culturally responsive services and quality of life. 
In particular EDAC recommends that:

· The Act that be binding on all other legislation and on all persons and all organisations in all circumstances. The Act should have a form that has and requires explicit demonstrable active practical linkage into all policies and practices in all domains. The Human Rights Act should be written such that it explicitly legislatively overarches all other Acts, policies and practices in Australia, both Federal and State – that all other such legislation be subject to the Act and be required to demonstrate its compliance to the Act.

· It should be in a language accessible to all, and to common sense understandings, so as to provide for public confidence and not be subject to the uncertainties of legal interpretation. 

· There should be the provision for public mechanisms for accessing the provisions for complaint under the Act so that legal costs do not prohibit its use, particularly by those at greatest risk and disadvantage and hence most likely to have cause for seeking protection under the Act. 
Comprehensive compliance. 

We believe that everyone should be required to comply with the human rights recognised in the Human Rights Act -  individual, collective and corporate, community and government. (We do not agree with the proposal by the WA Government for the Human Rights Act WA that the private sector be omitted, especially in this era of increasing privatisation of services by the Federal Government, States and Local Governments. We recommend that the private sector be explicitly addressed right from the outset).

Complaints, constructive systemic advocacy response and penalties.
There should be the usual complaint procedures and legislative avenues to test and address alleged breaches of human rights.

Importantly, in a constructive systemic advocacy sense, any human rights complaint, or class of such of complaints, should also be investigated to seek opportunities to improve positive proactive promotional initiatives to alleviate the grounds for the appearance of such complaints and turn the situation around to a valued positive outcome - and not just for those directly involved but also for all others in society who could be so potentially.

There should be a default option also, so that individuals, government, community or private organisations refusing to cooperate to improve their compliance with the legislation, can be held accountable by way of significant penalty.  
In addition, considering the range and extent of the suggestions raised in this submission, there seems to be a case for considering strengthening the positive role of Australian Human Rights Commission and to also expand the types of complaints the commission can receive.     
Promotion and implementation
EDAC is concerned that the Human Rights Act make commitment and provision for positive development of a ‘human rights and responsibilities culture’ in Australia – as well as providing a complaints and legal redress service for breaches of human rights. 
To achieve a ‘culture of respect’ for human rights is  necessary for anything to be respected it must be seen, and be immediately relevant. Human rights must be explicit in a practical sense in people’s lives. There needs to be comfortable informed openness about human rights based on mutual understanding. Human rights need to be valued in a real and applied sense, not just as ideals, the rhetoric of which needs observable bridges of application in everyday living. This necessitates explicit and informed positive inclusion of human rights throughout the practicalities of daily life.

This implicates the types of recommendations made here, for active grounded practical initiatives that translate human rights into the decision making and values of everyday life. Especially needed are guidelines and best-practice examples of how a ‘culture of respect’ can be developed in practical ways in care services domains.

EDAC is concerned about the current trend in Federal funding, such as in disability support advocacy, to prioritise legal services. It is suggested that there be prioritised substantive support to more positive preventative and early intervention services, and in default, guarantee as well of as better quality and availability of assisted legal service, than is currently the case – especially to people with disability, special needs or deemed ‘at risk’. 
Also, in line with the positive promotional responsibilities approach to human rights that is advocated here, it is suggested that the Human Rights Act make provision for the Human Rights and Equal Opportunities Commission to be funded for ensuring ongoing active promotion of human rights in both formal educational, professional and open academic and community domains to ensure that the concept of human rights is continually tested and developed across the full range of practical contemporary contexts.

To protect and promote human rights, it is important for the education about human rights to be made a part of general public education. Technical and financial assistance should be provided to increase knowledge about human rights. 

Dialogue groups consisting people from various ethnicities should be organized to overcome mistrust, fear and grief in society. Getting to know the feelings of ordinary people of each side might help to achieve a better understanding of their needs.

Members of the enforcements forces to be given sufficient training to ensure the observation of human rights standards for law enforcements. 

Research institutes and universities should be strengthened to train lawyers and judges to uphold human rights standards. External specialists can offer legislative assistance and provide guidance in drafting legislations which protects and promotes human rights. They can also assist in drafting a constitution, which guarantees fundamental political and economic rights.      

An independent judiciary that provides impartial means and protects individuals against politically influenced prosecution must be up hold. Various social structural changes and strengthening of civil society can help to ensure that people’s basic needs are met.       
To educate the government departments and its officials to consider and respect human rights requirements when they make decisions. 

Governments could pass more legislation to protect specific rights. Human rights education could be delivered to the community, politicians and judges.
The Parliament must counter check whether any new legislation proposed corresponds with the human rights standards.

An example is the Ethnic Disability Advocacy Centre (EDAC) which, as part of its systemic advocacy and training functions, and in partnership with or sponsorship by Federal and State government such as the Office of Multicultural Interests (OMI), Family and Children’s Services and Indigenous Affairs (FaCSIA) and the Disability Services Commission (DSC), and in collaboration with peak disability organisations such as ACROD, migrant settlement organisations such as the Edmund Rice Centre, provides:

· information and awareness raising on human rights and the Disability Services Standards to ethnic communities, through its Ethnic Radio program EthnicAbility, publications, website and involvement in community activities such as Carers Week; and

· information and training on their human rights and the Disability Services Standards, to CaLD/disability consumers and their families and carers, and on self-advocacy, and on inclusion and participation in disability services policy and practices at all levels; and 

· professional training on human rights and the Disability Services Standards to service providers and agencies, to enhance their understanding and practices in providing appropriate and effective support to CaLD people with disabilities and their families/carers and communities; and

· programs in schools, recreation and the arts, and specially for women, on human rights and the Disability Services Standards; and 

· consultancy support on human rights and the Disability Services Standards, input to committees and conferences and working groups at local, State and National levels, such as the National Ethnic Disability Alliance, and related responses to government inquiries, and legislative and policy development. 

HOW COULD AUSTRALIA BETTER PROTECT AND PROMOTE HUMAN RIGHTS?
Developing a national Human Rights Act 
As part of its Systemic Advocacy role, EDAC made a submission in August 2007 to the consultation at that time regarding the proposed development of a Human Rights ACT (WA) for the State. 

EDAC’s first recommendation was:  “The preferred action is for the States to encourage the timely development of a national Human Rights Act. However, in the absence of a national Human Rights Act, developed and coming into effect without delay, that is acceptable and applicable to all States, this State should take the initiative.” (See Attachment for the full submission).
Accordingly, EDAC supports the development of a national Human Rights Act.

Determination of Human Rights generally

Rights and freedoms which have come to be commonly thought of as ‘human rights’ include:

· political and civil rights such as the right to life, liberty, freedom of expression, freedom of religion, freedom of opinion and equality before the law; and 
· social, cultural and economic rights including the right to healthy diet, housing, healthcare, education, employment, culture and clean environment. 
Human Rights also includes:

· equality and fairness are key aspects of Human Rights. 
· freedom to make choices about our life 
· to develop our potential as human beings 
· living a life free from fear, harassment or discrimination.

Entitlement to Human Rights is generally considered:

· universal 
· ascribed “naturally”, which means that they are not earned 

· cannot be denied on the basis of race, creed, ethnicity or gender  
· are inherent and inalienable. 
Respect for human rights, based on equality and tolerance, helps build strong communities in which every person has an opportunity to contribute. Having others respect our human rights comes with the responsibility that we respect the rights of others. 
Human Rights are held to exist whether or not protected by law, although it is considered necessary that they are so protected.  
Explicit protection of Human Rights for CaLD people with disability.
The main point EDAC wishes to make in this submission for a national Human Rights Act is that both disability and culture be explicitly included in the Act.

Disability - The Act should be directly cognisant of and explicitly recognise the rights described in the UN Convention on the Human Rights of People with Disabilities, to which Australia is a signatory. 
It is suggested also that ‘substantive equality’ be added to disability rights, as this is the current active policy of the Australian Public Service. 
Culture - Similarly the Act should explicitly recognise the rights described in such Declarations or Conventions of the United Nations that support ‘cultural rights’.   It should also recognise existing cultural rights proscribed by each of the States of Australia in their several instruments such as the Charter of Multiculturalism (WA).
Disability and Human Rights – both nationally and in each State and Territory in Australia, disability service provision is governed by the federal Disability Services Act and the Disability Services Standards developed thereunder. From that, each State has in addition developed its own Disability Services Act and version of the Disability Services Standards. We recommend consideration be given to their standardisation under the federal Act and Standards. 
In particular, we have already made formal recommendation through several channels (such as the Sector Health Check of the Minister for Disabilities WA) that the new national DSS “Standard 9: Protection of Human Rights and Freedom from Abuse and Neglect”, adopted by this State, be amended nationally and thereby for all States, such that Human Rights becomes the overall framework for each and all of the several Standards (1-9 in WA) and sub-standards (instead of as currently tacked on to the end of the last Standard (9) ‘as an afterthought’).
Accordingly EDAC recommends that the Human Rights Act explicitly state that ‘human rights’ are to apply to each and all aspects of all peoples lives, including all aspects of all services provided to ensure equitable quality of life.

Disability and Culture - within an overall Human Rights framework – similarly, ‘culture’ is a minor add-in to the national (and State) Disability Services Standards (under “Standard 2: Individual Needs”). Under a Quality Improvement Grant from the Disability Services Commission WA (and subsequent Substantive Equality Grant to develop an associated Training Manual) EDAC worked with CaLD consumers with disabilities and their families/carers and cultural communities and associated service providers to develop the CaLD Consumer Perspectives on the Disability Services Standards as best-practice guidelines to effective ‘culturally responsive’ implementation of each and every Standard and sub-standard of the Disability Services Standards WA.  The Disability Services Commission WA has engaged EDAC over the past year to use these Guidelines to train staff of all the disability services that it funds State-wide on culturally responsive service for CaLD people with disabilities. 
.The rationale of the above is that CaLD people with disabilities have the natural human right to have their culture taken into account throughout all aspects of disability service policy, design and delivery. That is, that cultural responsiveness is to be guaranteed for CaLD people with a disability through all aspects of disability services by the standards for those services, the Disability Services Standards and their sub-components, being framed with an overall Human Rights framework. In this way the Disability Services Act and its mechanisms are accountable in all respects, as is appropriate, to the Human Rights Act. 
Accordingly EDAC recommends that the Human Rights Act state explicitly that ‘cultural rights’ apply to each and all aspects of the provision of all services and each and all aspects of all persons right to enjoyment and quality of life
Human Rights and service Standards across-sectors. From our experience we also wish to add that the same recommended approach should apply to the formal Standards in other service sectors. As CaLD people with disabilities have the right to culturally responsive services across all sectors of life as for anyone else - from health, housing, education, employment, to recreation and transport, and so on – it is crucial that the Human Rights Act be actively and practically linked as a guiding framework to the policies and practices developed in each and all of those sectors. (EDAC staff have been involved, for example, in supporting such an initiative in the aged care, drug and alcohol, and mental health sectors). 
The attached case studies give a few examples of where there is potential for national human rights legislation to guide improvements in policies and practices in some of the critical areas in the lives of CaLD people with disabilities and their families/carers and cultural communities.
EDAC suggests that the Human Rights Act explicitly mandate its application to the Standards across all service sectors – see recommendation below.

Human Rights accountability under Standards and Quality systems. A current issue of concern is the burden of redundancy in the accountability of service agencies within each sector under both Quality Assurance QA (and Continuous Quality Improvement CQI) and Service Standards systems. Service agencies receiving both State and Federal funding have expressed the reasonable concern of unnecessary workload in having to provide regular documented accountability to both State and Federal funding bodies under their different versions of Quality auditing. Permission to submit one or the other does not obviate the need for developing a nationally agreed quality system in each sector, one that will be accepted by both funding levels, State and Federal. 

The same applies to accountability to both State and Federal funding bodies under their different versions of Standards auditing. The States and Commonwealth have similar but different Disability Services Standards, requiring separate and different auditing responses by service agencies.
The situation is then that service agencies are required to adhere to four different reporting requirements, two on Disability Services Standards (State and Federal) and two on Quality (State and Federal) - whether those audits are by self-assessment and/or periodically by independent auditing services.
The reason for raising this issue in the context of this Human Rights Act consultation is that:

· the Standards and Quality systems are highly redundant in content and in need of rationalisation into one instrument; and
· the State and Federal requirements of both need similarly to be rationalised into the same one instrument acceptable to all.

Accordingly EDAC recommends that it be made explicit in the Human Rights Act that all other national Acts and the instruments developed thereunder, such as for Standards and Quality auditing, be amalgamated to a single instrument and process explicitly framed by and responsive to the Human Rights Act. 
In the interim, we suggest also that this be required to apply to Standards and Quality auditing of the States and Territories under their Human Rights Acts – although recommending in preference that these be replaced in all instances by those of the Federal government.

Currently the government funding to disability and other services is conditional upon demonstrating compliance with the Disability Services Standards and Quality Assurance. We recommend that the Act is held as an explicit framework for all standards, policies, practices and guidelines and that persistent non-compliance cause government funding contracts to default and moneys be withdrawn or not further approved. 

This could also be applied across other sectors where the Services Standards Quality Assurance guarantees in all funding contracts are explicitly deemed to be frame-worked by the Act and its requirements.

EDAC suggests that the Services Standards and Quality Assurance compliance requirements of the Disability and all other sectors be strengthened by explicit linkage to the Human Rights Act.

In summary, we urge that:

· the State Human Rights Acts be replaced by that of the Commonwealth; 
· the same to apply to the various State and Commonwealth service Acts, such as the Disability Services Act; 

· the separate Disability Services Standards and Quality auditing systems proscribed under each of the States and Commonwealth Disability Services Acts be merged into one system determined by the Commonwealth under its Disability Services Act - in consultation with the States and Territories - and be mandated to apply to all State and Commonwealth funded disability services; 

· the Human Rights Act refer explicitly to its framework status and legal authority over all such service Acts and also that all Standards, Quality systems, policies and instruments developed under such Acts are to clearly accede to human rights as determined by the Act in all their respects;
· disability is explicitly denoted within the Human Rights Act, recognising Australia as signatory to the UN Convention on the Rights of People with Disabilities; 
· ‘substantive equality’ is mandated in all rights covered by the Act, to promote and protect the human rights of all persons with disabilities, including those who require more intensive support;   
· culture also be explicitly denoted within the Human Rights Act as a natural human right; 
· the Human Rights Act thereby explicitly mandates both culture and disability to apply to all other Acts and policies, practices and instruments in all of their aspects without exception. In this case in particular to the Disability Services Act and the Disability Services Standards.
CONCLUSION

In summary, three levels of addressing Human Rights seem essential in the Act:

· the up-front promotion of positive human rights;

· organisations having standards, policies and practices for the monitored positive implementation and also protection of human rights in all that they do;

· the default legislative safety net for recourse to legal protection and redress in instances where it is felt that there has been a breach of those human rights.

ATTACHMENT 
HUMAN RIGHTS ACT (WA)

Submission

by the

Ethnic Disability Advocacy Centre

August 2007
1. Should WA have a Human Rights Act?

The preferred action is for the States to encourage the timely development of a national Human Rights Act. However, in the absence of national Human Rights Act, developed and coming into effect without delay, that is acceptable and applicable to all States, this State should take the initiative. 

2. What rights should be protected in a WA Human Rights Act?

People with Disabilities

The WA Human Rights Act should be directly cognisant of relevant ongoing developments in the United Nations and support and seek their inclusion in the State Act. In this instance we refer specifically to the United Nations Convention on the Human Rights of People with Disabilities. It is essential that the legislation explicitly protect the human rights of people with disabilities.

Protecting Cultural Diversity

We do not agree that economic, social and cultural rights be omitted, or their inclusion deferred to a later time. We recommend that they be explicitly included from the outset. In particular in the current climate, the multicultural character of Australian society needs to be positively strengthened and guaranteed. 

It is essential that the legislation also explicitly protect not just individual rights but also ancillary collective rights. For example, in practice, friends have rights, as do families, communities and cultures. We do not agree with the Government’s preferred approach that the Act apply only to individual rights.

Although individual human rights are, and probably need to continue to be decisive in the limiting case, people do enter into interpersonal, family, social and cultural arrangements that are supplementary to their individual rights, and these rights also need protection.

In a multicultural society like Western Australia, its WA Charter of Multiculturalism is a declaration of our acceptance that cultural diversity is valued and cultural rights are to be protected.

There are examples where the individualism of the United Nations Declaration of Human Rights, unqualified by explicit protection of the associated rights of families and cultures for example, has resulted in an erosion of support to family, community and cultural care.  The outcome of rights, other than individual rights, not being explicitly mentioned, is that only individual rights are considered, and the rights of partners, families, carers, and cultural communities are not taken into account since there is no explicit requirement for them to be considered. However, each are important elements contributing significantly to acceptable, effective and sustainable care provisions. Where service providers are looking to minimise what they need to do – as with continually under-funded not-for-profit non-government community organisations, and as with profit-maximising private care businesses – the natural human rights and responsibilities of partners, families, carers, and cultural communities are excluded in the provision of care to individuals. 

Apart from creating an impossible public burden and cost of services, these common and reductive individualised practices are disrespectful and corrosive of family and cultural care practices and wasteful in not engaging, including and utilising these non-individual levels of service which have their own inbuilt natural responsibility relations of care. People of most cultures, in differing ways, feel that they have the right to inclusion in participating in the care of their individual members, and for their responsibilities in this regard to be assisted, not disrespected, neglected and excluded. 

Contemporary care practices of inclusion and participation struggle against entrenched professionalised individualisation of care, with resulting continued consumer resistance to service access, low satisfaction, and ongoing ineffective and unsustainable levels of outcomes.

The explicit protection of ancillary collective human rights has the potential to provide legislative and educative support to the valuable corrective process of participation and inclusion and substantive equality.

Individual human rights still remain the legal authority of last resort in Western cultures (WA), and in care practices, for example, the individual has the last say in all matters affecting him/her unless legally delegated (voluntary provision of Power of Attorney, voluntary admissions to mental hospitals, etc) or unless over-ridden by other legislation (such as imprisonment or detention, Guardianship, or involuntary admissions to mental hospitals, etc). However, in normal community life, which most of the time and in most matters is other than a ‘last resort’ situation, this minimalist ‘bottom line’ scenario of rights only applying to a radical individualism is grossly inadequate and ignores and does not protect the non-individual rights intrinsic to healthy communities and their diverse cultural composition. These rights must also be explicit in the Act, while at the same time recognising the rights of the individual as paramount.

Indigenous Rights

We are pleased to support the submission of the Aboriginal Disability Network.

We work collaboratively with the Aboriginal Disability Network (ADN) and associated stakeholders such as Marr Mooditj Aboriginal Health College, the Aboriginal Policy Unit of the Disability Services Commission (DSC), supported in turn by the Aboriginal Health Council of Western Australia (AHCWA) and the National Aboriginal Community Controlled Health Organisations (NACCHO). 

Our current Project involves developing Aboriginal Guidelines to the Disability Services Standards (WA) as a component of the Substantive Equality program of the Disabilities Service Commission.

Responsibilities

The right to exercise natural human responsibilities also need protection. Most importantly, the Act should be more than a bottom line reactive instrument for the defence of human rights where they bare in breach. It should, like the promotion, prevention and early intervention principles of Primary Health Care, actively promote education and support for human responsibilities as the most effective and preferred route to securing human rights – the rest of the Act then acting as a necessary default safety-net for their guarantee.

It is important, to avoid the downside of the Act serving to encourage any further the contemporary ‘X Generation’ culture of ‘all rights and no responsibilities’, that responsibilities are also explicitly mentioned in the Act as the corollary to rights – i.e. ‘no responsibility, no rights’. 

There are precedents to this in the provisions for people to voluntarily to relinquish various rights, or for society to withdraw rights from people who demonstrate their incapacity or intent to exercise the natural human responsibilities expected in contemporary societies – such as institutionalisation, detention and  incarceration and mandatory treatments or attendance of rehabilitation programs. These provisions should be supported in principle in the Act, but as necessary default options secondary to active enabling support by the Act of positive responsibilities, both individual and collective. 

In care services, for example, this would provide encouragement for care planning that prioritises working with and supporting individual, family, community and cultural systems of care – and assist recovery from the direct individual care provision that has marginalised and excluded working responsibility practices that are an essential part of the living fabric of all cultures that make up multicultural Australia. 

3. What form should a WA Human Rights Act take?

An Act that is binding on all other legislation and on all persons and all organisations in all circumstances.

It should have a form that has and requires explicit demonstrable active practical linkage into all policies and practices in all domains.

It should be in a language accessible to all and to common sense understandings, so as to provide for public confidence and not be subject to the uncertainties of legal interpretation. 

There should be the provision for public mechanisms for accessing the provisions for complaint under the Act so that legal costs do not prohibit its use particularly by those at greatest risk and disadvantage and hence most likely to have cause for seeking protection under the Act. 

This means substantive support to mediation services and, in default, guarantee of a better quality and availability of assisted legal service than is currently the case – especially to people with special needs or deemed ‘at risk’. 

4. How should a WA Human Rights Act require human rights to be protected?

Three levels seem essential:

· the up-front promotion of positive human rights;

· organisations having standards, policies and practices for the monitored positive implementation and also protection of human rights in all that they do;

· the default legislative safety net for recourse to legal protection and redress in instances where it is felt that there has been a breach of those human rights.

5. Who should be required to comply with the human rights recognised in a WA Human Rights Act?

Everyone: individual, collective and corporate, community and government. We do not agree that the private sector be omitted, especially in this era of increasing privatisation of services by the Federal Government, States and Local Governments. We recommend that the private sector be explicitly addressed and right from the outset.

The WA Human Rights Act should be written such that it explicitly legislatively overarches all other Acts, policies and practices in the State – that all other legislation be subject to the Act and be required to demonstrate its compliance to the Act.

For example, in the care services sectors, Quality Assurance, Continuous Quality Improvement, Services Standards and ‘best practice’ Guidelines, should refer to the Act as their legislative context and be congruent with it.

A specific example is the Disability Services Standards. Recently, following the initiative of improvements to the Commonwealth Disability Services Standards, the Disability Services Commission (DSC) in WA introduced a new Standard 9 Protection of Human Rights and Freedom from Abuse and Neglect. The Ethnic Disability Advocacy Centre (EDAC), funded by the Disability Services Commission, produced a practical complementary working document/instrument CaLD Perspectives on the Disability Services Standards to promote the protection and inclusion of cultural diversity in service provision (see 2. above). 

This project publication of also recommended that ‘Human Rights’ be removed from being ‘just tacked on’ as the ninth Standard along with ‘Freedom from Abuse and Neglect’, and that the Disability Services Standards be revised to position Human Rights as an overarching concept to which each and all of the other Standards are to be considered subject and be required to be demonstrably compatible with.

Also recommended was the transition to legislatively prioritising a positive promotional approach to human rights, complementary and additional to the continuation of the necessary bottom-line current safeguards approach to addressing breaches of human rights.

6. What should happen if a person's human rights are breached?

There should be the usual complaint procedures and legislative avenues to test and address alleged breaches of human rights.

Importantly, in a constructive systemic advocacy sense, any human rights complaint, or class of such of complaints, should also be investigated to seek opportunities to improve positive proactive promotional initiatives to alleviate the grounds for the appearance of such complaints and turn the situation around to a valued positive outcome, - and not just for those directly involved but also for all others in society who could be so potentially.

There should be a default option also, so that individuals, government, community or private organisations refusing to cooperate to improve their compliance with the legislation, can be held accountable by way of significant penalty.  

This may take a number of forms, and our suggestion is that since currently the government funding to disability and other services is conditional upon demonstrating compliance with the Disability Services Standards - and that we recommend that the Act is held as an explicit framework for all standards, policies, practices and guidelines - that persistent non-compliance cause government funding contracts to default and moneys be withdrawn or not further approved. 

This could also be applied across other sectors where the Quality Assurance guarantees in all funding contracts are explicitly deemed to be frame-worked by the Act and its requirements.

7. If WA introduced a Human Rights Act what wider changes would be needed?

Importantly it should be introduced as overarching legislation, so that a consequent process required would be to examine all other legislation, State and Commonwealth legislation applying to the State, to bring each into line with the WA Human Rights Act – and that relationship in each case be documented in explicit guidelines in a form(s) suitable to assist both educational promotions and legal determinations.

It would also be desirable that there be a requirement that the standards, policies and practices of all organisations be reviewed, by each organisation, to develop demonstrable compliance with the new Act.  

An example of this process is the Disability Access Plan and the Disability Services Standards, which are required to be demonstrably incorporated effectively in the written policies, practices and procedures of all agencies receiving government disability services funding.

Also, in line with the positive promotional responsibilities approach to human rights that is advocated here, that the Human Rights and Equal Opportunities Commission be funded for ensuring ongoing active promotion of human rights in both formal educational, professional and open academic and community domains to ensure that the concept of human rights is continually tested and developed across the full range of practical contemporary contexts.

An example is the Ethnic Disability Advocacy Centre (EDAC) which, as part of its systemic advocacy and training functions, and in partnership with or sponsorship by Federal and State government such as the Office of Multicultural Interests (OMI), Family and Children’s Services and Indigenous Affairs (FaCSIA) and the Disability Services Commission (DSC), and in collaboration with peak disability organisations such as ACROD, migrant settlement organisations such as the Edmund Rice Centre, provides:

· information and awareness raising on human rights and the Disability Services Standards to ethnic communities, through its Ethnic Radio program EthnicAbility, publications, website and involvement in community activities such as Carers Week; and

· information and training on their human rights and the Disability Services Standards, to CaLD/disability consumers and their families and carers, and on self-advocacy, and on inclusion and participation in disability services policy and practices at all levels; and 

· professional training on human rights and the Disability Services Standards to service providers and agencies, to enhance their understanding and practices in providing appropriate and effective support to CaLD people with disabilities and their families/carers and communities; and

· programs in schools, recreation and the arts, and specially for women, on human rights and the Disability Services Standards; and 

· consultancy support on human rights and the Disability Services Standards, input to committees and conferences and working groups at local, State and National levels, such as the National Ethnic Disability Alliance, and related responses to government inquiries, and legislative and policy development. 

8. What else can the Government and the community do to encourage a culture of respect for human rights in WA?

A ‘culture of respect’ for human rights is a necessary first step, however for anything to be respected it must be seen, and immediately relevant. Human rights must be explicit in a practical sense in people’s lives. They need to issue from a degree of comfortable informed openness with human rights and from mutual understanding, so that human rights are actually valued. Human rights need to be valued in a real and applied sense, not just as ideals, the rhetoric of which has no observable bridge of application in everyday living. This necessitates explicit and informed positive inclusion throughout the practicalities of daily life.

This implicates the recommendations made above, for active grounded practical initiatives that translate human rights into the decision making and values of everyday life. Examples have been given of how a ‘culture of respect’ can be developed in practical ways in care services domains.

Do you have further comments about human rights laws for WA?

The Act should explicitly recognise the UN Convention on the Rights of Persons with Disabilities, and recommend its Ratification by the Federal Government.

Similarly the Act should explicitly recognise, along with the Charter of Multiculturalism (WA), such Declarations or Conventions of the United Nations that support cultural rights.   

The Act should attribute to itself the function of being the framework for informing, promoting and ensuring that Human Rights, including those above, are reflected in all State legislation, standards, policies, principles, guidelines and practices – to apply to all that are current and thenceforth all that are new.
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